As explained in Part II, the pre-infringement bargaining called for by a strong property rule is appropriate for the IPR field, where unique assets are exchanged. Part III briefly describes the exceptions to the strong property rule baseline in the law of IPRs, the compulsory licensing provisions of the various IPR statutes. A general critique of those provisions is also presented. Beforejumping into the discussion of property rules and liability rules, however, it is appropriate to consider first whether entitlement rules really matter. This of course is the domain of the Coase Theorem, and of Part I, to which I now turn.
I. IPRs AND THE COASE THEOREM: OR, WHY THE INDIFFERENCE
THEsis FAreS A natural starting point when discussing the property/liability rule distinction, or indeed any aspect of entitlements, is the Coase Theorem. 5 The Theorem says that in a world with zero transaction costs, initial rights allocations are unimportant; they will be transferred to their highestvalue use through private bargains. 6 But where transaction costs are positive, this result cannot be assumed. Thus, ultimately Coase admonishes us to pay attention to transaction costs in allocating property rights and . Externalities are effects of one's behavior on others' activities. Pigou stated that externalities could be overcome only through state intervention. For example, he argued that a tax was needed when a business caused smoke that interfered with a neighboring business such as a laundry. Without the tax, the smoke producer would not take into account the effects of the smoke on the laundry; so the tax would be added to the smoke-producer to bring her private incentives into line with the social good-that is, to "internalize" the negative externality of smoke damage via a tax on smoke. One of Coase's insights was that the state could be removed from the picture by giving the smoke producer (or the laundry owner) the right to make smoke (or be smoke-free), and then permitting market exchanges. See R.H. Coase, The Problem of Social Cost in The Firm, the Market, and the Law 95, 101, 105, 114 (1988) . Furthermore, Coase concluded that it is irrelevant from the point of view of total output who has the right, so long as transaction costs are low. See id. at 114 ("Such a rearrangement will always take place if it will result in an increase in the value of production."). Of course, one of Coase's main points was that economists such as Pigou had ignored the costs of administering the government solution to the externality problem. See id. at 154, 156. He showed this brilliantly by demonstrating that under the same assumption of costless administration (i.e., zero transaction costs), there is no need for government intervention.
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setting rules for their exchange.7 The purpose of this brief article is to do just that in the context of IPRs. 8 Consider first a hypothetical to which the Coase Theorem applies. Imagine a patent infringer who can produce a patented product more cheaply than the inventor who owns the patent. Whether a transaction is required to produce the efficient outcome depends on whether the patentee has a legal right, but the efficient outcome will be the same. If the inventor holds the right, the higher-valuing infringer can be expected to negotiate a license. If the infringer has the right, she can market her product without negotiating a license. The infringer's superior product will reach the market in either case, although the parties' wealth differs depending on who has the right. 9 So the Coase Theorem applies to at least some inventor/infringer interactions. At first blush, then, we might be tempted to conclude that allocation of initial entitlements between rival inventors-hence, IPRs themselves-is irrelevant to an efficient outcome: the indifference thesis holds. But before we make this leap, we must catalogue some important differences between intellectual property and the sorts of physical externalities with which Coase was concerned. In the first place, unlike his famous smoke or cattle examples,' 0 it is not always easy to detect externalities in the invention context. The problem of detecting externalities in the IPR field implicates an additional difference between IPRs and other Coasian interactions. As Arrow has pointed out in his "paradox of information," without a property right, the licensor is in a pickle: if in trying to strike a deal she discloses her idea (e.g., the technology she invented), she has nothing left to sell, but if she does not disclose anything the buyer has no idea what is for sale." Patents (and to a lesser extent trade prior to filing for a patent on their airplane design, they were approached by the government to reveal their invention; they proposed a large up-front payment or "bond" to solve the problem).
secrets) protect the licensor's property so she can confidently discuss it in the context of striking a Coasian bargain. A farmer adjacent to a cattle ranch will normally have no trouble determining when cattle have trampled her crops, for purposes of assessing the need for (and price of) a compensatory exchange. In the IPR context, there is no smoky soot or wandering cattle to serve as an unambiguous marker, although a direct copy of an apparent feature may appear on the market in some cases.
Creators very often work far away from each other, and at different times.
Prior creative works or inventions may be incorporated into products unintentionally. Detection aside, in many cases there will be disagreements about whether and to what degree the prior work added to the value of the subsequent one. Prior creations may be minor inputs that are subsequently incorporated into a larger product, or they may take on a form similar to a common "ancestor" work. In the case of patented inventions, an infringer may have no way of knowing that her own independent invention is an infringement, or that, at the time she makes her investment decisions, a patent even exists. 12 In such a setting, there will be many more arguments over the existence of externalities than in the examples used by Coase. 13 To the extent that IPRs deal with abstract rights over creative works, there will often be profound debate about whether there are any externalities at all that must be "internalized" via a property right.
Even assuming they agree on the existence of an externality, the two creators are unlikely to agree on its severity. A second creator who has drawn on an earlier work, for example, is much more likely to believe (or at least argue) that the unique elements in her work or product are responsible for whatever success it has had. Anyone who has negotiated an IPR license (or the sale of any unique asset) can only yearn for the sort of mutually agreed-upon schedule of harms and benefits Coase draws up in 12. The same is true in trademark law. Like one who independently invents an already patented device, one who begins using a similar trademark is an infringer regardless of the fact that the trademark owner's business was completely unknown to the infringer. This situation might be described as a form of asymmetric information, but the point in the text is meant to go further. Even where the two parties, the creators of the prior and subsequent works, agree that the latter had access to information about the former's work, there may be disagreements over whether and to what extent knowledge of this work assisted in the creation of the subsequent work, or adds value to it.
13. Cf. Douglass C. North, Structure and Change in Economic History 16 (1981). As North points out:
Throughout history there has almost always been an immense gap between the private and the social returns to invention and innovation. The problem is one of specifying property rights over ideas and their application to economic activity; it has been more difficult to devise property rights over technological development than over products or resource inputs. The difficulty of measuring the dimensions of intellectual property and innovations and of enforcing any such property rights has been a basic reason for the divergence between private and social benefits.
his hypotheticals. The problems with producing such a schedule in the IPR field result from the abstract quality of the benefits conferred by prior works and the cumulative, interdependent nature of works covered by IPRs. Valuation, then, is at least as great a problem as detection. One corollary of the valuation problem is the heightened possibility of strategic behavior. Coasian bargaining assumes that the parties will equitably divide-rather than fight over-the cooperative surplus to be gained via the bargain. This equitable division is unrealistic in many cases, as noted by Robert Cooter and others. 14 holdup may be severe, for example, when the invention covered by an improvement patent, which cannot be implemented without permission of the holder of an original, dominant patent, contributes a very large proportion of the total value of the original-plusimprovement combination. Historically, bargaining breakdowns have often occurred in this situation, the social costs of which justify a sort of "patent fair use" or "efficient infringement" principle. Fortunately, while such situations are serious given that they often involve significant new technologies, they are relatively rare. In the great run of cases, the ingenious institution of blocking patents balances the rights of original creators and subsequent improvers rather nicely. Interestingly, no such institution exists in the law of copyrights under which a follow-on creator would be prohibited from appropriating and adding to the copyrighted material of an original creator. It has been argued that to deny the derivative artist a copyright in his additional creative efforts, to the extent they are pervaded by the original work, diminishes his incentives to create new works based upon copyrighted material:
The rule [denying copyrightability for unauthorized derivative works] is, however, hard to justify when applied to derivative works such as the motion picture in Sheldon v. MGM in which the underlying work represents only a small part of the value of the derivative work but, because it underlies the whole, will defeat copyright protection for the entire derivative work. Just as an injunction against the motion picture gave plaintiff there a greater return than was needed to induce his investment in the underlying work, so depriving the motion picture owner of all protection against others will give it far less return than is needed to justify investment in the derivative work. (1990) . Perhaps the best explanation for the lack of a doctrine of"blocking copyrights" is copyright law's policy favoring the reputational interest of authors: by requiring ex ante licensing of anyone who wishes to incorporate a copyrighted work into another work, the law ensures that the owner of the copyrighted work will completely control all manifestations of it.
said to hold blocking patents with respect to the specific product of B's patent: neither can commercialize the product covered by B's patent without first obtaining a license from the other.) I recommend that the law sometimes excuse holders of subservient blocking patents (B in the example above) from liability, as a way of influencing right-holders to reach agreement. Whatever the policy solution, however, the problem of blocking patents teaches a valuable lesson: the Coasian picture of two economic agents agreeing on the joint costs and benefits of each level of production is out of place in at least some, and perhaps most, cases involving IPRs. 16 Ultimately, valuation is significantly trickier than that described by Coase and others in hypotheticals of the farmer/rancher variety.
So far, I have described problems of detection and valuation. Another potential problem with the Coasian construct as it applies to intellectual property is its avowed lack of concern for the distribution of resources. Coase sets out to show that total output in an economy is unaffected by the initial allocation of rights. The farmer and the cattle rancher, for example, will bargain to produce the same mix of products regardless of who holds the right. 17 At the same time, the one holding the right will have more money after the bargain is struck. 18
16. If more proof is needed, consult a decision setting damages for patent infringement-a form of ex post valuation that is obviously difficult and inexact. See Merges, supra note 2, at ch. 9.
Valuation problems also extend beyond patent law, they are pervasive in copyright as well. Consider the complex cases that try to apportion the relative contributions of infringing and non-infringing portions of an aggregate copyrighted work. In the typical case, the holder of a copyright on a work seeks to enjoin commercialization of a larger work that incorporates it. The classic example is Sheldon v. Metro-Goldwyn Pictures Corp., 309 U.S. 390 (1940), discussed supra note 15. Plaintiff's play was copied by MGM in a motion picture that also included substantial original contributions by MGM-such as a famous cast and significant advertising expenditures. The Supreme Court affirmed the lower court's order that plaintiff be awarded only one-fifth of defendant's profits. See id. at 409. The Court's heroic attempt to block plaintiff's holdup attempt was laudable. Nevertheless, the one-fifth royalty appears completely arbitrary. See id. at 407-09 (estimates by expert witnesses from film industry of percentage of value contributed by play ranged from 0% to 12%; court settled on 20% to insure no harm to copyright holder). This arbitrariness, together with the felt necessity of litigation up to the Supreme Court, provides indirect evidence of the severity of valuation problems.
17. See Cooter, supra note 6, at 66 ("As with ordinary goods, the gains from trading legal entitlements are not exhausted until each entitlement is held by the party who values it the most."); Merges, supra note 2, at 766-67 (applying this "strong form" of the Coase theorem to intellectual property, specifically patents).
18. Coase claims in a later commentary that, in fact, any differences in the distribution of resources will be eliminated as the cost of related resources rises (or falls) to reflect the new income distribution. See Coase, supra note 6, at 157, 170-74. The limitations of this point are best captured in a direct quote, taken from a passage discussing the rancher/farmer example described earlier in the text-
[I]f the rule of liability is known, the amount that will have been paid to acquire the land will reflect this, less being paid for the ranching land and more for the farming land when compensation has to be paid [to the farmers] than when it [Vol. 94:2655
Although the overall goal of intellectual property law is often described in allocational efficiency terms (i.e., to increase economic output by overcoming market failures associated with the public goods quality of creative works), there is often an undercurrent of concern with the distribution of resources. Therefore, the law would seem to favor allocation of rights to creators rather than infringers, even if the parties will bargain to the efficient outcome regardless of the allocation. As a result of this builtin distributional bias in intellectual property, in some cases an inventor reaps royalties even though total output is the same as it would be if the infringer were not liable.
The problem of transaction costs is the most blatant one in applying the Coase theorem to IPRs. Despite a few brave attempts to assume away the obvious, 19 those who have considered the application of the Coase theorem to IPRs have noted the pervasive presence of transaction costs. 20 Thus, analysis conventionally begins with a discussion of where rights should reside in the first instance, given high (and intractable) transaction costs. In addition, these arguments are sometimes taken a measure further: they are used to justify the imposition of compulsory licenses, that is, liability rules. Thus, a common rationale for the several statutory compulsory licenses in copyright law is that they are needed in order for certain types of exchange to take place. Transaction costs preclude the formation of a market for certain types of rights; 2 1 in the absence of statudoes not have to be paid. The wealth of the land-owners would thus remain the same, changes in the amount paid for the land offsetting the changes in the flow of payments brought about by a difference in the legal [rule] .... Id. at 172. Even if such an adjustment were possible in some markets, it is very hard to imagine the prices of inputs to creators or infringers (e.g., labor, art supplies, and lab equipment) changing in response to a change in the legal rule on protection of creative works, given the diversity and diffuseness of these inputs and the fact that so many have alternate uses outside the creation of protectable works. Thus, the locus of rights in the creator/infringer context will almost surely have distributional consequences.
19. SeeJack Hirshleifer, The Private and Social Value of Information and the Reward to Inventive Activity, 61 Am. Econ. Rev. 561, 571-72 (1971) (arguing that, since inventors have "inside information" about their inventions, they can reap gains by investing in assets that their inventions will make more valuable and selling short assets that their inventions will make less valuable; because of this inside information, inventors might be overcompensated for their inventions); Ben T. torily mandated transactions, none would take place. Some of Reichman's comments reflect a similar judgment.
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I have argued elsewhere that this reasoning is flawed in some cases. 23 Indeed, I suggest that the presence of high transaction costs does not halt exchanges but encourages both producers and users to invest in institutions that lower the cost of certain types of exchanges. Even though there are many dispersed buyers (and sellers) of IPRs, and even though the transaction costs of IPR exchanges are otherwise high, 24 the strong property rule baseline often works quite well. The frequency of contracting in many markets for IPRs-an underdeveloped theme in most of the entitlements literature 2 5 -gives rise to a myriad of institutions (broadly defined) designed to streamline the exchange of property 24. Calabresi and Melamed assert that these conditions are likely to lead to a liability rule:
Often the cost of establishing the value of an initial entitlement by negotiation is so great that even though a transfer of the entitlement would benefit all concerned, such a transfer will not occur. If a collective determination of the value were available instead, the beneficial transfer would quickly come about. Calabresi & Melamed, supra note 3, at 1106.
25. For example, to illustrate the desirability of liability rules, Calabresi and Melamed describe a one-shot "eminent domain" example where adjoining landowners sell their individual parcels to a single buyer. No repeat-play examples are given, which is not surprising given the authors' emphasis on delineating a typology of initial entitlements. See id. at 1106-07.
26. ASCAP, the American Society of Composers, Authors, and Publishers, is the private copyright organization that collects composers' performance rights for licensing to radio stations and nightclubs.
27. Patent pools are industry-wide agreements, often accompanied by administrative structures, to centralize all firms' patents for automatic out-licensing or to cross-license each others' patents. ROM) 28 and biotechnology, 29 the best evidence that they will do so is the history of other industries. Since its infancy, radio broadcasting has involved an enormous transactional load to operate effectively. Likewise, many technology-intensive industries in the early twentieth century developed only through the use of a myriad of technologies whose patents were owned by separate firms. Yet, in each case, institutions, such as AS-CAP and patent pools, emerged over time to facilitate many different combinations of separate IPRs. Until we know for sure that software and biotechnology are exceptions, we should, for the most part, give these industries a chance to evolve similar institutional arrangements. 30. Waiting for these industries to develop institutional arrangements does not mean that we should allow property rights to proliferate unchecked in these industries. Software patents, for example, may well be a bad idea, as would be the granting of patents on "raw" Coase's point was that transaction costs determine where rights should reside. The property/liability rule dichotomy put forth by Guido Calabresi and A. Douglas Melamed systemized thinking about rights allocations in the presence of transaction costs. 3 2 They argued that the extent and nature of transaction costs in a particular case dictate whether one of the parties to the Coasian bargain ought to have an absolute property right or simply the right to collect damages caused by the other party's encroachment (i.e., a "liability rule"). This doctrine holds that the following factors point toward adoption of a property rule: few parties, difficult valuation problems, and otherwise low transaction costs. Other factors indicate that a liability rule might better effectuate the bargain: many parties (especially when one party has the power to "holdup" the entire enterprise), the likelihood of strategic bargaining, and otherwise high transaction costs.
33
Thus, in the Calabresi and Melamed framework, a property rule allows the right-holder to set her own asking price through ex ante negotiations when someone begins to interfere with the holder's activities. 3 4 Under a liability rule, however, a court sets the price in a proceeding that typically takes place after the right has been infringed. The choice of which rule to apply depends on the degree and nature of the transaction costs. 3 5 IPR cases fit the criteria set up by Calabresi and Melamed for application of a property rule: (1) there are only two parties to the transaction; (2) the costs of a transaction between the parties are otherwise low; and, most importantly, (3) a court called on to set the terms of the exchange would have a difficult time doing so quickly and cheaply, given the specialized nature of the assets and the varied and complex business environments in which they are deployed. Because each asset covered by an IPR is in some sense unique-a characteristic guaranteed by various requirements for protectability in intellectual property statutes-it is difficult for a court in an infringement case to properly value the right-holder's loss. Hence, the parties should be left to make their own deal. be expected to do at least as well given their intimate knowledge of the play, the film, and relevant industry norms. Property rules insure that this knowledge is brought to bear in cases in which valuation is difficult.
A liability rule should prevail, by contrast, when it is relatively easy to determine the value of an exchange by reference to an objective market price. 3 7 Contracts cases provide the paradigmatic example. Often, a court can accurately calculate the appropriate compensation for the injured party. This ability to calculate damages accurately has the added benefit-often touted as the primary rationale for money damages in contract cases-of encouraging breach where the breaching party can both fully compensate the injured party and enter into a substitute transaction with someone else who values the breaching party's performance more highly. This is the concept of the efficient breach: a compensatory remedy predicated on the ease of valuing the costs of breach and the desirability (i.e., Pareto optimality) of directing the breaching party's performance where it is most valued.
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A persistent minority, however, advocates a property rule (i.e., specific performance remedy) as a baseline remedy even in contracts cases.
(It is interesting that many of the arguments made from this position mirror conventional wisdom in the IPR field.
3 9 ) In this context and others, recent scholars have become ever more enamored of the logic of property rules. 40 Even the foundational work of A. Mitchell Polinsky, 37 . See Cabresi & Melamed, supra note 3, at 1106-08. 38. Less commonly, a court will order specific performance. This equitable remedy requires the breaching party to fully perform the contract, rather than merely to compensate the injured party for the costs of the breach. A number of celebrated law review authors have argued that the frequency of the two remedies should be reversed, with specific performance being designated as the default remedy. According to scholar Thomas Ulen,
[t]his method of protecting entitlements-a method that the authors [Calabresi and Melamed] call one of property rules-is the most efficient means when the level of transaction costs between the parties in conflict is low. Only in those circumstances is it possible for voluntary exchange to determine which of the competing uses is of higher value. 129 (1986) . Note the applicability of Schap's thesis to IPRs which, I have argued, are rife with valuation problems. The failure of liability rules to allocate fairly the bargaining surplus justifies the award of "extraordinary" (i.e., supracompensatory) damages in certain cases, and points toward a property rule in others. While this is a different rationale for a property rule than the one presented here, it places similar emphasis on the importance of bargaining.
At the same time, the assumption that a liability rule merely returns the plaintiff to the same utility level she occupied before the transaction does not ring true in at least one situation with which I am familiar: damages in patent cases. The benchmark remedy of the patentee's "reasonable royalty" is calculated on the basis of a "hypothetical negotiation" between patentee and infringer, conducted prior to the commencement of infringement. See Merges, supra note 2, at 786-88. This measure of damages, though clearly a liability rule (since it applies to past infringements), most assuredly does not seek to return the patentee to her initial indifference curve; it clearly envisions giving the patentee a share of the value added by the infringer. It, therefore, attempts to mimic a property rule, thus eliminating the criticism of liability rules levelled by Haddock et al.
41. See Polinsky, supra note 40, at 1111. For example, Polinsky showed that strategic bargaining, which many commentators had associated exclusively with property rules, is also present in many cases under a liability rule. This follows from the observation that there will often be a difference between the court-set damages and the plaintiff's actual injury, which creates the same opportunities for (and costs of) bargaining as a property rule. Interestingly, one common practice in the music industry appears to confirm this observation. This is the practice of bargaining around the statutory compulsory licensing regime for "mechanical" or "cover" royalties via the Harry Fox Agency, a New York "clearinghouse" for performance rights. See Merges, supra note 23, at 31 (noting that, unlike many of the compulsory licensing provisions described below, the statute permits parties to contract around the statutory rate All familiar with the IPR field recognize the strong presumption in favor of injunctions. As one court put it, in ruling that an injunction is the normal remedy for patent infringement: "Without the right to obtain an injunction, the right to exclude granted to the patentee would have only a fraction of the value it was intended to have, and would no longer be as great an incentive to engage in the toils of scientific and technological research." 44 Copyright shares the same baseline. As Paul Goldstein says, "[c] ourts exercise their statutory authority to grant.temporary injunctive relief more readily in copyright actions than in other intellectual property cases. Final injunctive relief, though similarly discretionary, is ordinarily available." 45 Moreover, as Goldstein points out, copyright shares similar rationales for its strong property rule:
[A] Ithough coercive relief [which includes injunctions] will sometimes overcompensate the copyright owner, monetary relief alone will often undercompensate it. Damages are hard to prove, the infringer's profits may be less than the copyright owner could have earned in the same market, and statutory damages... may systematically undercompensate the copyright owner for its business risk in producing the work. 4 6 Despite widespread acceptance of a property rule, departures from it are not unknown in the IPR context. It is worth reviewing these briefly, and thereby implicitly asking whether Reichman has justified his own proposed departure in his paper. There are two general exceptions to the strong property rule for IPRs. Compulsory licenses coerce IPR holders to transfer certain rights to certain classes of licensees. In addition, various doctrines, best explained as responses to market failure of one kind or another, excuse infringement of otherwise protected works. 47 Defenders of the exceptions say high transaction costs provide ajustification. I shall not touch on the second exception, market failure, though there is much of interest to say about it. Regarding compulsory licenses, I have, as noted earlier, taken exception with those who would rush to implement these licenses before institutions have a chance to emerge to reduce IPR transaction costs.
Compulsory license provisions set automatic terms for IPR transactions. In general, they are available for patents only as a remedy for violation of the antitrust laws. 48 In copyright law, however, although they are still the exception, they are found more frequently. Currently the copyright statute provides for compulsory licensing of four classes of works:
(1) musical recordings; 49 (2) songs played on jukeboxes; 50 (3) (2) copyrighted works incorporated into larger works where the license for the copyrighted work is terminated under the grant-renewal provision of the Copyright Act).
Overtones of a market failure theme may be heard where infringing parodies qualify for the fair use defense. See Fisher v. Dees, 794 F.2d 432, 437 (9th Cir. 1986) ("Parodists will seldom get permission from those whose works are parodied. Self-esteem is seldom strong enough to permit the granting of permission even in exchange for a reasonable fee .... The parody defense to copyright infringement exists precisely to make possible a use that generally cannot be bought. 5 ' and (4) certain uses of copyrighted works by public television. 52 Although compulsory licensing is relatively rare, these provisions cover a substantial portion of the copyrighted works in circulation. Paul Goldstein's important recent treatise on copyright law 53 cites the conventional justification of these compulsory licensing provisions on the basis of transaction costs. The Act, he states, contains provisions which "set a legislatively predetermined or administratively prescribed rate for specified uses, thus removing negotiation costs as an element of copyright transactions."
54 But Goldstein has also noted, perceptively, that compulsory licensing provisions may prevent the creation of technologies and organizational innovations that would efficiently administer the rights-clearance process.
5 5 To the extent this is correct, one must be hesitant to endorse compulsory licensing.
Indeed, the history of collective rights organizations such as ASCAP 5 6 supports the main theoretical point raised earlier: that a property rule for IPRs can be transformed into a voluntary liability rule, in the negotiated agreement between the collective rights societies and the jukebox trade group for a voluntary licensing system in light of changes to United States copyright law necessitated by United States adherence to the main international copyright union, the Berne Convention). form of an effective institution to carry out IPR transactions. ASCAP acts as a central depository for members' rights to control public performances of their works. It issues "blanket licenses" covering the relevant copyrights of all members of the society to radio and television stations and other entertainment outlets. It then monitors the songs played and divides up the total receipts among all members on the basis of a complex pro rata formula. Broadcast Music Incorporated (BMI) is a rival organization, founded expressly to compete with ASCAP, that operates similarly. 5 7 These are only two of the seventy-two music-related collective rights organizations that operate in some 182 countries.
5 8 Each, to a varying degree, regularizes transactions among holders of strong "property rule" entitlements. In many cases these organizations also establish compensation schemes that operate according to agreed-upon formulas, such as the broadcast-monitoring based system run by ASCAP. These preagreed compensation formulae are akin in many ways to statutory compulsory licensing formulae, which is why I call the institutions that administer them instances of a voluntary, or contractual, liability rule.
One may accept all that has been said so far, yet still object to the notion that strong property rules are to be preferred in the IPR context. The objection might be based on the observation that at most what has been demonstrated in the preceding paragraphs is that property rules can form the basis of operative IPR-exchange mechanisms. What has not been shown, it might be argued, is that statutory liability rules are worse. While one instance cannot serve as a complete response to this objection, I hope that a brief review of the compulsory license for "cover" versions of recorded compositions will illustrate the deficiencies of compulsory licenses.
The history of the mechanical compulsory license begins with the Supreme Court's 1908 ruling in White-Smith Music Publishing Co. v. Apollo Co. 5 9 that player piano rolls were not "copies" of copyrighted music. Congress responded by recognizing recording and mechanical reproduction rights as part of the bundle of rights secured by copyright law. 60 The 1909 Act, however, reflected congressional concern with the market power conferred on the sole dominant music roll firm by virtue of the new right: under the Act, any manufacturer of recordings or mechanical reproductions could use a musical composition as long as that composition had already been licensed for mechanical reproduction and as long as the manufacturer paid a royalty to the copyright owner. 61 At the time of the 1909 Act one piano roll firm, the Aeolian Company, dominated the industry. 62 Congress enacted the mechanical license in response to Aeolian's perceived market power.
There were soon hundreds of record companies, mooting the original rationale for the license. 63 Yet the record companies had come to rely on the license as a cheap source of material. One might have expected a titanic battle over the preservation of the license, pitting the entrenched record companies against composers and consumers. Yet no such battle ever took place. Composers, apparently accepting the license as an immovable lesson in interest group influence, simply live with it to this day-despite the cries of knowledgeable observers that it continues to distort the market for compositions. 6 4 It seems this industry (and others like it) 65 is locked into a suboptimal liability rule, due to the difficulty of rooting out a compulsory li-61. See id. § 1(e). Removal of the compulsory license would be likely to result in a royalty rate, fixed by free negotiation, of more than the present statutory ceiling of 2 cents. The record companies would, of course, lose the advantage of the lower rate ....
[W]e would conclude that the 2-cent ceiling denies authors and publishers the compensation due them for the use of their works. 65. It is certainly not unique in this respect. The jukebox compulsory license, which had also become outdated, proved very hard to eliminate as well. Like record companies, jukebox proprietors were well organized politically. See Brown & Denicola, supra note 63, at 501:
Attempts to repeal the jukebox license] were frequent but unsuccessful. The operators who supply machines and the taverns and other establishments who by custom get half the take constitute a broad political base, in contrast to the concentration of the popular music industry in a few urban centers. They had the further advantage of the status quo. Scott Martin, supra note 50, at 315-27, however, describes the recent negotiated agreement between the collective rights societies and the jukebox trade group for a voluntary licensing system in light of changes to United States copyright law necessitated by United States adherence to the main international copyright union, the Berne Convention.
cense. This persistence should not be a surprise; studies in the public choice tradition predict just such a status quo bias. Although it is of course not impossible for music publishers and composers to eliminate the license from the statute, the recording companies seem to have at least enough political muscle to block these efforts. 6 6 The difficulty of dislodging compulsory licenses even in the face of radically changed circumstances is one of the primary reasons to favor voluntary institutions of the sort I describe earlier in this Comment.
For present purposes, I want to discuss two implications of my observation that compulsory licenses for IPRs are sometimes embraced rashly. First, I find it curious that scholars who have studied legal issues arising out of innovations and other creative works have failed to realize that transactional difficulties are no less capable of calling forth new responses than technological or creative impasses. Perhaps it is an example of Oliver Williamson's point that organizational innovations are understudied and underappreciated. Second, I have come to see that the rush to implement liability rules in the face of transaction costs reveals a general weakness in property rights theory. Most writing on property rights theory treats only a small number of enforcement techniques and technologies. Furthermore, the literature assumes that these techniques are either exogenously determined or subject only to minor optimization. 68 One of a small set of 66. At least one experienced witness to the political economy of the IPRs recognizes this. In a recent speech, Rep. William Hughes, then-Chair of the House Subcommittee on Intellectual Property, observed that I have explored ways to repeal the compulsory licenses but have not met with great success yet. Hope springs eternal, though. There are various reasons for this present lack of success, depending upon which license we are talking about. There is, though, one common thread: some companies, after having adapted to life under a compulsory license, are more comfortable with the devil they know than with the devil they don't. I understand this. But it is interesting that business people who complain about government interference seem reluctant to live in a free copyright market. 68. See, e.g., Yoram Barzel, Economic Analysis of Property Rights 73-74 (1989) (citing two limited techniques for reducing policing costs: economies of scale in measuring product attributes, and elimination of duplicate measurements); 1 Harold Demsetz, Ownership, Control, and the Firm: The Organization of Economic Activity 31, 41-43 (1988) (describing as "methods which are likely to arise in the market and which will lower the required police cost," vertical integration and bundling of hard-to-police commodities with others that are not); Gary D. Libecap, Contracting for Property Rights 16-17 (1989) (discussing incentives to more precisely define property rights after external shocks such as changes in factor prices or production costs, enforcement technology, or political parameters); Robert C. Ellickson, Property in Land, 102 Yale LJ. 1315, 1320 n.14 (1993) ("In this Article, a land regime is treated as a dependent variable that is affected by technologies, scale efficiencies, risks, ideologies, and other variables regarded as independent."). Libecap comes closest to my interpretation of institution formation as a enforcement techniques is assumed to be a more or less natural response to increasing asset valuation coupled with enforcement difficulties. 69 My point is twofold: institutions are enforcement technologies too, and they are often generated intentionally to reduce transaction costs and thus increase the value of assets. To the extent institution-building investment is pervasive, we need to incorporate the possibility of a wide range of actively generated endogenous enforcement "technologies"-especially institutions-into our analysis of property rights.
CONCLUSION
In this brief paper, I have trained my attention on the application of property rights theory to intellectual property. I hope I have clarified some foundational issues submerged in proposals such as Reichman's. I also hope I have hinted at the potential gains in property rights theory that will flow from a study of the distinct characteristics of intellectual property.
response to high transaction costs; he emphasizes incentives to change property rights (including enforcement techniques) in the political arena. Yet his focus on the legislature as the primary source of enforcement techniques differs substantially from my emphasis on non-legislative institutions.
69. Thus the canonical instance of barbed wire which, once developed, changed the dynamics of western land use and hence the value and nature of property rights in western land. For example, the fine recent article by Robert Ellickson includes this discussion:
The efficiency thesis predicts that innovations in technologies for marking, defending, and proving boundaries lead to more parcelization because they reduce the transaction costs of private property regimes. According to this view; for example, Glidden's invention of barbed wire in 1874 should have stimulated more subdivision of rangeland in the American West. And this indeed appears to have occurred. Ellickson, supra note 68, at 1330 (footnotes omitted).
